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In re

1. D. Russell Company
Labogatories, lnc.

1.¥.&R Docket No. VII-189C
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Respondent

Initial Decision

» By Cowplaint dated March &, 1976, the Chief, Pesticides Braunch,
ﬁﬁ:«mﬁ Division, US Envirommental Protection Agency Regiom VII
(hereinafter Complainant) charged 1. D. Russell Compamny Laboratories,
" Ine. of 2463 Harrison, Kensas City, Missouri (hersinafter Respoudent),
with a violation of Section 12(a)(2)(L) of the Federal Insecticids,
Fuagicide, and Rodentictde Act, es amended &/ (VIFRA) in that it, as
a pesticide producer, failed to submit to the Administrator (of EPA)
the information required by Section 7(c) of the Act and regulatione
thereunder. The Complaint, issued pursuant to Section 14 of the Act,
proposed to assess & civil pemalty of $3200. The Respondent filed en
snsver to the Compleint snd, in effect, objected to the sssessment of
the proposed pemalty. In its said Answer, Respondent requested a
hearing. It admitted the ullagation of the Complaint that Respondant
filed ite veport on Mareh 8, 1976, thus failing to file same on or

befors February 1, 1976; but denied the authority of EPA to assess the

1/ For parsllel citations of FIFRA (86 Stat. 973) and United States
Code ses Attachment A.
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proposed penalty of $3200. On May &, in its answer t§ quastions sub-
mitted to the parties by the Administrative Law Judge, and its Oral
Argument heard on June 18, 1976, Respondent openly admits its failure,
as charged, to file the report. Om Jume 4, 1976, Complainant filed its
Motion for an Accelerated Decision on the stated ground that there is
no genuine issue of any material fact; pointing out Respondent's
admigsions that it did receive am snnual pesticides repert form; that
Respondent's annual report was not filed by February 1, 1976, but on
March 8, 1976; and that Respondent's gross sales for 1975 were in the
amount of $1,744,127.54. Respondent filed ite Motion to hLilsmiss and

a Motion for Oral Argument on June 15. Oral Argument was set and heard
on June 18. Said Motion to Dismiss is hereby denied.

At sald Oral Argument, Respondent withdrew its request for an
Adjudicatory Hearing and argued that the assessment schedule was
inequitable in that, while Respondent's gross sales in 1975 were over
$1,700,000, its manufactured products, (of which approximately $47,000
were pesticides) totaled but §460,000. Respondent joined with Complainant
in vequesting an “Accelerated Decision”, stating that its enly argument
is as to the amount of the penalty assessed. Both parties declined to
file written briefs and arguments. Said case was theveby submitted om
the record whieh includes the transcription made of the Oral Argument.

In Summary, Parties have agread to the following material facts,

which I adopt as my Findinge of Fact herein:
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1. The Respondent was snd is a registered producer establishment
at all times pertinent to this action and actively produced pesticides
during the calander year 1975.

2. John P. Russell, Secretary of Respondent, received the annual
pesticide report form and vover memorandum from the US EPA on or about
Decembexr 15, 1975.

3. Respondent did not submit the amnual pesticide report by
February 1, 1976, the date required by regulation promulgated pursuant
to Section 7(e) of the Act, nor by March 4, 1976, the date on which the
instant Complaint was filed, but did file its annual report on March 8,
1976.

4. Respondent's gross sales for the calendar year 1975 exceeded
$1,700,000, of which $460,000 represents products manufactured by
Respondent, of which latter amount $47,000 were pesticides by it manufac-
tured and registered with the Agency.

S. The penalty of $3200 propesed in the Complaint was determined
from the Civil Penalty Assessment Schedule (39 F.R. 27711) as modi{fied by
memorandum dated April 22, 1975 and forwarded to US EPA Regional Enforce-
nent Diraeﬁo:s.

6. The information eontzined in annual reports is used by Complain=
ant on a routine basis for the purpose of scheduling producer establishment
inspactions amd sample c¢ollections.

7. The Raspondent has a prior history of violation consisting, in

particular, of a guilty ples on four criminal counts for two separate
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shipments in 1972 of unxegistered acd misbranded products, and an
admission in a civil proceeding of two shipments in 1974 of unregistered
and misbrended pesticidee (FIFRA violatiems).

Thus, this éeciaian must resolve the only igsue now in question--
what, if any, eivil penalty is appropriate after consideration of all
factors concerning the admitted violation?

Section 14(a)(3) of FIFRA states, in pertinent part:

In determining the amount of penalty, the admin-
jstrator shall consider the appropriateness of such
penalty to the size of the business of the person
charged, the effeet on tha person's ability to con-
tipue in business, snd the gravity of the violatiom.

Section 168.60(b) (1) of the Rules of Practice also enumaerates thase
three criteria and Section 168.60(b) (2) adds two other factors to be
cousidered in evaluating the gravity of the violation—-(1) respondent's
history of compliance with the Act, and (2) good feith or lack thereof.

The Guidelines were issued to provide direction to Agency personnel
assessing civil penalties to ensurs to the extent practicable that
comparable penalties will be assessed in different regions: for similar
violations. The Rules of Practice (Sectien 168.46(b)) provide that the
Administrative Law Judge msy consult and may rely on the Guidelines but
that he “may at his disecretion increase or decrease the asseassed penalty
from the amount proposed to be aseessed im the Complaint.”

Yhe Guidelines utilize five "size—of-business” gradations based on

a respoudent's annual sales; the categories are as follows: 1 ~ less than

$100,000; II - between $100,000 and $400,000; III - between $400,000 and
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$700,000; IV - betwsen $700,000 and §1 million; V - over $1 milliem.
The penalty amount for each category was reduced (by 36 percemt) on
April 22, 1975 by meworandum from the Director, Pasticides Enforcemeut
Division to the Regional Directors, resulting in proposed eivil penalties
as follows: Category I - $320; I - $800; III - $1860; IV - $2720;
and V ~ $3200. The meworandum further provides:

The Complainant should propogze to assess the full

amount of the appropriste pemalty by sirze of

business in accordance with the vevised scheduls

specifiad herein. Should the report be filed with-

in the pendency of a e¢ivil proceading, the proposed

penalty may be mitigated as much as 40 pereent if

the region feels such action is warranted based on
the faets of the case.

Raspondent urges that its failure to timely file ite anmuael report
was a “mere oversight' and, in effect, makes the point that its violatiem,
from the standpoint of misconduct, was mitigated by the fact that its
annual report was filed as soon as Respondent was “reminded" by the
Complaint filed on March 4, 1976. Although intent is not an alemant of

an offense in a eivil penalty assessment case, (ef. U.S. v Dotterweich,

320 U.S. 77) the lack of intent coupled with Respondents effort teo remedy
his oversight will be here weighted as a mitigating factor. Certainly a
failure for so long a period as to amount to a refusal to file would be
mueh more serious and would have a greater tendency toward frustrating
the regulatory scheme here sought to be vindicated. It is appareamt that
the annual report was here forwarded on or near the date that Respondent

received the Complaint; that the failure to file in this instance was not

a deliberate flouting of the law, but due to negligence.
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Raspondent also urges that thes fact that pesticides manufactured by
it in 1975 totaling $47,000 compared to the $468,000 total of msnufactured
product and snnual sales totaling over $1,700,000 should be here considered.
It s clearly mandated that the sise of the business and its sbility to
continue in business in the fsce of the assessement of a civil penalty are
factors to be considered in determining sn appropriate penalty. However,
the gravity of harm iuherent in the vioclation here established will be
dininisghed, st least to some degres, wvhen the amount of pesticides manu~
factured and sold by Bespoundent is shown to be small in comparison to the
size of the business determined on the basis of total sales. It 1is glso
undisputed that Respondent's history of complisnce is not good in that
:quute instances of nonregistration end mispranding as early as 1972
and ae reeceant as 1974 are cited in this record. I will be quick to
ebserve, however, that those previous violations, sericus though they
vere, have slight relevance aither in principal or in fact te the
violatiou here charged. The record here refisets no instances, other than
the one here charged, where Respondent has failed to timely file its
reports as required. |

Respondent's contention that the Act and Regulations promulgated
pursuant thersto are arbitrary snd unconstititionsl is rejected, for the
reasons hereivafter and hereinsbove set out.

Section 7 of FIFRA formulates a schems of regulation whieh, vhen
properly implemanted, provides the tools for protection agaimst products
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vhose hmf:tl effects, if uneontrolled, will sertously affect the publiec
bealth and environpent. Reports, such ss those required of Respoudent
and other ugiatatd producer establishments, supply a nescessary tool
for maintaining coantrol end supervision over products which can be
charascterized as inherently dangercus. Any failure to apply adequate
sanctions where the Act is violsted will, in effegt, iavite violations
in increasing mumbers which could ultimately frustrate and defeat the
scheme of regulation eontesmplated by the Act. Respondent's violation
taken together with that of many others is far from trivial (ef. Wickard
v Mlburn, 317 US 111, 63 § €¢. 82) and I find. the provisions complainad
of to be necessary and reasounable.

Having considered the size of Respondent's bupiness, the effect of
the peunslty hereinafter assessed on Respondent's ability te contimue in
business, and the gravity of the violation here examined, it is detarmined
thet a eivil pemalty in the amount of $1250 is appropriate and said
smount is hereby assessed.

The coatentions made by the Parties during the Oral Argument held
on June 18, 1976, have been duly considered.

The foregoing imcludes the Administrative Law Judge's Finding of

Fact, Conclusions and reasons thersfor.
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Proposed Final Order i/

1. Pursuant to Section 14(a) of the Federal Imsecticide, Fungiaide,
and Rodenticide Act, as amended, a eivil penalty of $1250 is hereby
assessed against Respondent, I. D. Russell Company Laborateries, Inc.,
for the violation of the Act found herein.

2. Payment of the full amount of the civil penalty assessed shall
be made within 60 days of the serxvice of the fimal ewvder upon Riispondent
by forwarding to the Regional Hearing Clerk a cashier's or certified
check payabls to the United States of America.

Jume 25, 1976 m

Marvin E. Jodew )
Administrative Lav Judge
UsS EPA, Region VII

Unless appeal 1is taken by the filing of excepticas pursusat to

v
Section 168.51 of the Rules of Practice, or the Ragiensl Administrater
cxm.ummm-mum on his own motion, the order shall besowme
the final order of the Regional Administrator [Ses Ssctien 168.46(e)].




‘ , g ATTACHMENT A

FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT,

AS AMENDED (FIFRA)

Parallel Citations

FIFRA, 86 Stat. 973 FIFRA, 86 Stat. 973
P.L. 92-516 7 U.S5.C. P.L. 92-516 7 U.S.C.
Section 2 Section 136 Section 15 Section 136m
3 136a 16 136n
4 136b 17 1360
5 136¢ 18 136p
6 136d 19 136q
‘ 7 136e 20 136x
8 136f 21 136s
9 136g 22 ' 136t
10 136h 23 136u
11 1361 24 136v
12 136j 25 * 136w
13 136k 26 136x
14 1361 27 136y




